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Abstract

Upon taking office, President Obama sought to address the myriad problems of the American health care sys-
tem: an increasing percentage of GDP spent on health care, an inefficient market, and equity concerns. The
issues raised have led to increased discussion of whether access to health care is a right, and what should

be done about it. While health care may be a right in the sense that one cannot survive without it, it may be
better described as a good, and public policy should address distribution of that good in the best possible
way(s). While markets provide a viable distribution system, a variety of distortions in the US system, includ-
ing heavy governmental involvement, create market failures that impede fitting health care into a traditional
economic model. The new Health Care law goes beyond this concession, employing a mandate for all indi-
viduals to purchase health coverage, as well as imposing taxes upon employers who do not provide cover-
age for their employees, pharmaceutical and medical device companies, and tanning services, among other
things. One significant problem with the new law is that companies may actually save more by choosing not
to provide health coverage for their employees and incurring the specified fine. This essay posits that a differ-
ent approach may be needed that provides more incentives for individuals to make smart health care choices,
the decreases of defensive medicine practice allows cross-border purchase of insurance, and provides greater
access to information.
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There’s an old joke about a physician in her place of worship:

Every week she goes, but no matter how she tries, people
disturb her during her prayers. “Doctor, my knee hurts
— can you help me out?” asked the farmer. “My child
has a rash on his back — what should I do?” asked the
mother. After the service one day, the physician shares the
problem with one of her friends who is a lawyer. “It really
drives me crazy. Every week I come to worship, and I'm
sitting there trying to pray, but people come up to me and
ask for medical advice. It’s very disturbing, and it gets in
the way of my worship. What should I do?”

The lawyer replies, “I have the perfect solution for you.”
“You need to make a mental note of everyone who asked for
free advice during services. When you go to work on Mon-
day, write down the list, give it to your assistant, and ask
him to send them a bill.” The physician agrees that this is a
fantastic idea, and is determined to start the next week.

Monday morning arrives and the physician presents her
assistant with a list of everyone who asked for free medical
advice. Her assistant takes it, and hands her an envelope
in return. When the doctor asks her assistant what’s in the
envelope, he replies, “That’s the bill from the lawyer.”

I tell this story because I see many parallels between it
and our current health care system in America. When I
look at health care in America, I see lawyers (i.e., the US
Congress) telling doctors around the country what to do,
how to do it, and how to pay for it. I believe that when
President Obama entered office in 2009, he correctly rec-
ognized the problems in health care. He talked about its
absolute costs, the high and growing percentage of GDP
that we spend on health care, and the health care inflation
rate. All of those numbers have changed since 2009, and
mostly not for the better. At present, we spend about $2.5
trillion on health care per year, which represents about
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17.6% of the GDP. As these numbers show, our current
path is clearly unsustainable (1).

President Obama also recognized the market failures that
have led to a situation in which 46 million people do not
have health insurance at some point each year. Clearly,
the health care sector was not operating as an efficient
“market,” although there remains significant disagree-
ment over whether these market failures were taking place
because of too much, or too little, government participa-
tion in the health sector. Obama also noted real concerns
about equity; some people were unable to get the health
care that they needed or wanted.

This raises the interesting question of whether an individ-
ual has a right to health care access. I believe that in many
ways, health care is like food, or any of the other items on
the lower end of Maslow’s needs hierarchy (2). One can-
not survive without it. In this light, I do not view health
care as an inalienable right that is explicitly laid out in the
Declaration of Independence. At the same time, however,
I would argue that health — like food — is important to
both integrity and flourishing of both individuals and the
polis. Furthermore, I also recognize that health care pro-
vision does not and perhaps should not fit the traditional
economic model, given the market failures (including the
market power held by large insurers) — and the fact that
some of the ethical and social issues may not have quan-
tifiable answers.

This is an important point to emphasize. We talk about
the legal and practical issues, but at the same time the
moral and ethical aspects of health care provision have
great sway. Thus, I hold that one of the most important
issues is the need to assess distribution of health care
goods and services.

There have been many compromises, shifts, and changes
along the Health Care Bill’s journey to passage. I do not
think it would be completely fair to describe the bill that
passed as fully representative of the Democratic ideals in the
abstract. But we must recognize the realities of politics —
bills are based on principles, and are altered along the way.
Senator Dick Durbin (D-IL) put it well recently on a talk
show when he said there was no perfect legislation that has
been produced “...since Moses came down with two Tab-
lets.” (3) However, while there are always imperfections
introduced during the translation from abstract principles to
final product, I believe that the bill is a good approximation
of what the Democrats were trying to accomplish.
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To be sure, the Bill is exceptionally long as well — nearly
2,700 pages (4). There are very few people who have read
the document in entirely or detail. I admit that I have not
either. 1 have, however, read the excellent summaries
prepared by the Congressional Budget Office (CBO) (5)
and Congressional Research Service (CRS) (6). If I had
to sum it up, the bill created a mandate for everyone to
purchase health insurance while also placing a number
of regulations on insurance companies to address issues
that were the focus of ongoing complaints. As a result,
two major alterations to insurance provision now dictate
that most salient of these insurance companies must is-
sue coverage to people with pre-existing conditions, and
insurance companies now allow parents to keep children
on their family coverage until age twenty-six.

For every subsidy, mandate, exchange, or regulation, there
is a reduction in Medicare spending, or a new tax to help
pay for it. The bill introduces taxes on many things, in-
cluding employers who do not provide insurance for their
employees; pharmaceutical and medical device compa-
nies; and tanning (4).

It seems to me that this rather complicated system creates
a number of strange incentives. Consider, for example,
AT&T, which spends about $2.4 billion per year on health
care for their employees (7). If they were to drop every-
one from their health care coverage program and place
them in the exchange, they would incur almost $600 mil-
lion in penalties under the new bill, (7) for an overall net
savings of $1.8 billion on their bottom line. For a variety
of political and public relations reasons, AT&T will most
likely not make such a decision.

However, if we consider a firm one thousand times small-
er than AT&T, it is likely that they could save a similar
fraction of money, but would not necessarily contend with
or worry about bad publicity or negative press. There are
many more companies at the $2.4 million annual earn-
ings’ level than at the $2.4 billion level. For this reason,
I believe many more people will be placed into the ex-
changes than has been anticipated under the deliberations
that led to the Health Care Bill.

As this example illustrates, the economics of the bill are
suspect, but I believe that President Obama succeeded in
passing the bill not because of a failure to apprehend eco-
nomics, but because of an emphasis upon moral issues of
so many people lacking insurance. I hold that it is im-
portant to keep that issue in mind as we talk about how
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to distribute health care. I recognize that it is somewhat
misleading to talk about health care as “a right”. Yet, at
the same time, we have agreed that health care is some-
thing that everyone should have access to (at very least
in times of great danger). For example, the Emergency
Medical Treatment Act (EMTALA) (8) requires hospitals
or physicians to care for someone in emergency medi-
cal situations. The question then becomes what level of
health care should be obligatory? Does everyone get the
Cadillac plan? Is this something we — as a nation — can
afford?

I maintain that Mr. Obama’s use of the statistic that 46 mil-
lion Americans uninsured is a bit misleading. This num-
ber includes many people who have temporarily lost cov-
erage while between jobs. It also includes younger people
who have decided not to purchase coverage because they
believe it’s not worth it (9). There are others who are ac-
tually eligible for government-assisted health care right
now, and choose not to take advantage of it (9). So, there
are many people counted in the 46 million who do not fit
the picture of a person with a pre-existing condition who
is working but just can’t quite make it. Studies suggest
that population comprises approximately one-quarter of
the figure (10). This is, by all means, still too many, but
represents, at least to my view, a much more manageable
number, if we took a more targeted approach.

There are a number of potential components of such an
approach. None would be a panacea by itself, because
the system is so complex and expensive. However, there
are some things that could help. For example, the Con-
gressional Budget Office has assessed that it would take
about $50 billion in 10 years to reduce medical liability
lawsuits. In my opinion, it is possible that this could be
reduced even more by decreasing the practice of defen-
sive medicine. Many physicians currently order more
tests than are necessary or prudent, simply because of
their fear of litigation.

Another step would be to allow people to purchase insur-
ance across state lines. Currently, some states, like New
Jersey and New York, impose mandates on state insurance
plans that require plans to cover certain conditions (11, 12).
This escalates the costs of insurance, and makes it difficult
for people in those states to afford health care. The ability
to purchase coverage across state lines could increase com-
petition in the ruling states, thereby having the potential of
increasing options and driving prices down.

As well, greater access to information is an important
component. Currently, we are amidst an information rev-
olution. One can search online and find nearly any type of
information. However, to find out how much a hip replace-
ment will cost is almost impossible. Many Americans are
insured through governmental Medicare or Medicaid, or
are covered by private insurance, and therefore do not pay
out of pocket for almost any of their health care costs. As
aresult, they pay considerable premiums (which they may
resent) but they incur very little in actual day-to-day costs
for physician visits or procedures. Because people do
not see the direct costs of such services, they don’t “shop
around” to get the best prices. While there is considerable
discussion whether — and concerns about — health care
as a commodity — the fact of the matter is that medicine
occurs in “the market” and I concur with the view and
argue that we must address this directly (13-16).

It has been a general rule of American life over the past 50
years that technology continues to improve while prices
decrease. My son’s pocket calculator is proof of this; as
is commonly touted, it has more computing power than
the systems used by the Apollo moon shot. This pattern of
technological availability, improvement, and affordabil-
ity, however, doesn’t seem to hold for health care. Instead,
while there have clearly been many new technologies and
some price reductions in health care, on the whole, health
care costs have continued to rise faster than inflation. I be-
lieve one of the primary reasons for this is the lack of con-
sumer driven-information to make smart pricing choices.

One noticeable exception to this is in LASIK surgery.
LASIK surgery is less expensive (17), safer, and more ef-
fective than it was years ago (18). This can be attributed,
in large part, to the lack of coverage provided by insur-
ance companies. This forces consumers to “shop” for the
best “deal”. But, although there’s something to be said for
a value-driven health care system, this may also open a
proverbial “can of worms” by instantiating a strictly com-
petitive market ethos, which may denigrate the quality of
care — if not the value of medicine (19).

In conclusion, few would disagree that there are problems
with the American health care system. Unfortunately,
there is no simple or rapid solution to mend these woes.
I believe we must to set a path that provides safe and eq-
uitable care to as many people as possible. I do not think
that the recently passed bill will do so, and I suspect that
it will be progressively overturned, or collapse of its own
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weight. At the same time, I am an optimist, and I posit
that discussions about whether health care is a right, and
how to apportion it, are necessary and vital to putting us
on the path toward right and sound solutions.

Acknowledgments

I would like to acknowledge the assistance of Hudson
Institute interns Peter Grabowski and Raj Kannappan.

Disclaimer

The claims I make in this article are mine; my work was
not subsidized or contracted by a private or commercial
enterprise.

Competing interests
I declare that I have no competing interests.
References

1. Exhibit 1 Source: Center for Medicare and Medicaid
Services, Office of the Actuary, National Health Sta-
tistics Group, at http://www.cms.hhs.gov/National-
HealthExpendData/ (Historical data from NHE sum-
mary including share of GDP, CY 1960-2009, file
nhegdp09.zip; Projected data from NHE Projections
2009-2019, Forecast summary and selected tables,
files proj2009.pdf).

2. Poston B. An exercise in personal exploration:
Maslow’s hierarchy of needs. Surg Technologist.
2009:347-52.

3. January 9th, 2011 Transcript: Senators Durbin and
Alexander on State of the Union with Candy Crow-
ley Available from: http://cnnpressroom.blogs.cnn.
com/2011/01/09/transcript-senators-durbin-and-alex-
ander-on-state-of-the-union-with-candy-crowley/

4. Patient protection and affordable care act, Pub. L.
111-148, 124 Stat. 119 (March 23, 2010). Available
at: http://www.gpo.gov/fdsys/search/pagedetails.
action?packageld=PLAW-111publ148

5. Elmendorf DW. Cost estimate for the amendment in
the nature of a substitute for H.R. 4872, incorporat-
ing a proposed manager’s amendment made public on
March 20, 2010. Washington: Library of Congress,
Congressional budget office; 2010. Available from:
http://www.cbo.gov/ftpdocs/113xx/doc11379/Amen-
dReconProp.pdf.

G:42

6.

10.

11.

12.

13.

14.

15.

16.

17.

Congressional research service. Bill summary
& status — 111th Congress (2009 — 2010) H.R.
3590 CRS summary. Washington: Library of Con-
gress, congressional research service; 2010. Avail-
able from: http://thomas.loc.gov/cgi-bin/bdquery/
z7d111:HR03590: @ @ @D&summ2=mé&.

Goodman JC. Goodbye, employer-sponsored insur-
ance. Wall Street Journal [Internet]. 2010 May 21.
Available from: http://online.wsj.com/article/SB 1000
1424052748703880304575236602943319816.html.
Emergency medical treatment and active labor act, 42
U.S.C. Sect. 1395dd (1986).

Sack K. 2 plans and many questions on the uninsured.
New York Times [Internet]. 2008 Feb 23. Avail-
able from: http://www.nytimes.com/2008/02/23/us/
politics/23health.html.

Gould E. The erosion of employment-based insur-
ance: more working families left uninsured. Interna-
tional Journal of Health Services: Planning, Admin,
Eval. 2008;38(2):213-51.

Matthews M. Mammograms and the New Jersey Gov-
ernor’s Race. 2009 Oct 14. Available from: http://on-
line.wsj.com/article/SB10001424052748703746604
574463642842514678.html?mod=googlenews_ws;.
Subra J. Mandates will negate health savings. 2011
May 27. Available from: http://www.bizjournals.
com/buffalo/print-edition/2011/05/27/mandates-will-
negate-health-savings.html.

May W. Contending images of the healer in an era of
turnstile medicine. In: Walter JK, Klein EP, editors.
The story of bioethics: from seminal works to con-
temporary explorations. Washington, DC: George-
town University Press; 2003. p. 149-62.

Pellegrino ED, Thomasma DC. For the patient’s
good: the restoring beneficence in health care. New
York: Oxford University Press; 1988.

Jochemsen H, Hoogland J, Polder J. Maintaining in-
tegrity in times of scarce resources. In: Viafora C, ed-
itor. Clinical bioethics: a search for the foundations.
Amsterdam: Springer; 2005. p. 139-52.

Giordano J. Cassandra’s curse: interventional pain
management, policy and preserving meaning against a
market mentality. Pain Physician. 2006;9(3): 167-70.
Hu HT. How consumers shop for health care when
they pay out of pocket: evidence from the LASIK
self-pay market. Hearing before the subcomm. on
health of the House comm. on ways and means, 109th
Cong., 2nd sess. (Jul. 18, 2006).



Synesis: A Journal of Science, Technology, Ethics, and Policy 2011

18.

19.

Trubo R. Catching a glimpse of new vision ad-
vances. MedicineNet [Internet]. 2004. Available
from: http://www.medicinenet.com/script/main/art.
asp?articlekey=52393.

Giordano J, Hutchison P, Benedikter R. Regrounding
medicine amidst a technological imperative and Post-
Modern mindset. Int J Polit Cult Soc 2010;10(10).

G:43



